
STATE
STATE

OF NEW YORK
TAX COMMISSION

Application
In the }4atter of ehe Eoctaloo<

o f

DRIIM OrL, rNC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Truck Mileage
Taxes under  Ar t i c le (s l  21  o f  the

AFFIDAVIT OF MAILING
oF NoTrcE OF DEGifftIfilk Determination
BY (ogpt$F[ffi) MArL

Tax Law for the rtAA/kt Period 10/67 -
L2 /6e .

State of New York
County of Albany

Martha Funaro ,  being du1-y sworn, deposes and says Ehat

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and thar on the 23rdday of December ,  L9 
-14, 

she served the within

Notice of 8lte(!g{5x (or Determination) by (6egt>l8ltd<l) mail upon Drum oil, Inc'

(xrcmeng!6eg*Xg>Af) the Petitioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postpaid

\^rrapper addressed as fol lows: Drum Oil ,  Inc.
State Street
GasPort, New York 14067

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a'

(post of f ice or off ic iaL deposltory) under the excl-usive ca.re and custody of

the United States Post Off ice Department within the State of New York.

Thar deponent further says that the said addressee is the GgOsESX$a&i':t*

gf)  pet i t ioner herein and that the address set forth on said wrapPer is the l -ast

known address of the kxpoeexxtaOi:cx:o&<xke$ Petitioner.

Sworn

2 3 r d

ot

d

before me this

of Decenrber

AD-1 .30  (L /74 )

,  rg74



STATE OF NEW YORK
STATE TAX COMMISSION

lpplicelien
In the Matter of the BS€**lqEk

o f

DRUM OIL, INC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Truck trtlleage
Taxes under Art ic le (e|  2L of the
rax Law for the ftl//W, Period 10/67-

L2 /69 .

State of New York
County of A1bany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Finance, over 18 years of

age, and that on the 23rd day of December ,  L9 74, she served the within

Norice of r!es{!.t'o! (or Determinarion) by (xed*txd) mail uponStephen A. Sacca, Esg.

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol l -ows: Stephen A. Sacca, Esq.
Lockport Law Building
LO2 East Avenue
Lockport, New York L4O94

and by deposit ing same enclosed in a- postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive ca.re a.nd custody of

the United States Post Off ice Department within the State of Nera York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on sald wra.PPer is the last

known address of the (representat ive of the) Pet i t ioner.

AFFIDAVIT OF },IAILING
OF NOTICE OF RR0i[S:IS{ DeterminatiTr
BY (Cpqe&{sp) MArL

Sworn to before me th is

23rd. day of December

AD-1 .30  (L /74 )

,  L974



ffi
STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I O E N I

A .  g R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BUILDtNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N .Y ,12227

A R E A  C O D E  5 I 8

htad t Albany, New york

Drcrbrr 13r 1974

s T A I E  t A X  C O M M I S S T O N

xerfr i lo  u i l r r

E O W A R D  R O O K

9ECRETARY TO
c 0 M M t S s t 0 N

ADORESS YOUR REPLY  TO

M R. WRIGH 7 457'2635

MR.  LE ISNER 457 -2657

MR.  COBURN 457 .2896

Drrn O1,1, tns.
3trt Stmct
OrFortr th btfc l{O6t

0lntluml

please take notice of the Uffff,t[fllll0f
o f  the State Tax Commiss ion enclosed herewi th.

Please take_fqr ther  not ice that  pursuant  to
Section (t) t to of the Tax Law, any
proceeding in court to review an adverse d.eei-
sion must be commenced within tO h|Ia
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned,.
Ttrese wil-I  be referred to the proper pirty for
rep1y .

Very t ru ly  yours,
t  , ' '  J  , t ' ,
\ /  /  / /

/  / : /  J  I

X ,  \ '  ( ' / . ,  tL< (  7 i t  tL{  , . '
&. Dbrrt lrlmrr
HEARING OFFICERE n c .

cc  :  Pe t i t i one r '  s  Represen ta t i ve
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

DRUM OIL, INC. : DETERMINATION

for a Revision of a Determination :
or for Refund of Truc! Mileage under :
Art icle 2T of the Tax Law for Lhe :
Per iod Lo/67 -  12/69.  :

Appl icant ,  Drum oi I ,  Inc. ,  appl ied for  a  rev is ion of  a  deter-

minat ion or  for  re fund of  t ruck mi leage taxes under  Ar t ic le  2L of

the Tax Law for the period LO/67 - L2/69.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  State Of f ice Bui ld ing,  .Buf fa lo ,  New York,  oD Tuesday,

February 5,  1973,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The

taxpayer was represented by Stephen A. Sacca, Esq., and the

Miscel laneous Tax Bureau was represented by Saul  Heckelman,  Esq. ,

(F ranc i s  X .  Boy lan ,  Esq . ,  o f  counse l ) .

ISSUE

l r lhrether applicant, Drum Oil,  Inc., should be held to i ts

election to report truck mileage tax on the unladen method.

FINDINGS OF FACT

1. The taxpayer, Drum oil ,  Inc., t lmely t i fea New York State

t ruck mi leage tax returns for  the per iod LO/67 L2/69.

2.  An assessment  of  unpaid t ruck mi leage tax and penal t ies

for the period Lo/67 L2/6g wZs issued on August L6, ]:g7I, against

Drum O i I ,  I nc . ,  under  No t i ce  No .  9 -92292 .

3. The taxpayer applied f.or a revision of the assessment of

the deficiencies in truck mileagle tax.
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4 .  App l i can t ,  D rum O i I ,  I nc . ,  owns  a  f i l l i ng  sLa t i on .  I t

also operates a 1965 Ford tank truck which is used to haul fuel

o i1  to  customers wi th in  a 25 mi le  rad ius of  Gaspor t ,  New York.

There were also three other vehicles not registered by this

carr ier  wi th  unladen weights  of  8400 pounds.

5.  In  L967,  appl icant ,  Drum Oi l ,  Inc. ,  was audi ted by the

Miscel laneous Tax Bureau.  Errors were found in  some of  i ts  ca l -

culations which resulted in addit ional tax which was paid. In

the course of the audit,  the auditor for the Miscellaneous Tax

Bureau made a suggestion that Drum Oil,  Inc. could save money

if i t  switched its method of report ing from laden weight to the

unladen weight method. Acting on said advice, Drum Oil,  Inc.

changed its method of report ing to unladen weight in 1968. It

did not include the weights of Lhe three tank trucks not used,

in  i ts  ca lcu lat ions under  th is  method.

6.  In  L969,  appl icant ,  Drum Oi l ,  Inc.  was again audi ted

by the Miscellaneous Tax Bureau. Agents of the applicant were

advised that reports on the unladen weight method should have

included the weights of the trucks not in use in i ts calculations.

They were also advised that i t  would have to pay the extra tax

plus penalty and interest. In I97O, i t  switched back to the laden

weight method of report ing. TLre taxpayer asserted that i t  should

not be charged for the weight of trucks not used because it  rel ied

on  the  aud i to r ' s  adv i ce .

CONCLUSIONS OF LAW

A. Tkre taxpayer's agents, having elected to report on the

unladen method, were bound to so report for at least one ful l

ca lendar  year  af ter  the making of  sa id choice under  sect ion 503 (3)

of the Tax Law.
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B. Ttre application is denied and the assessment of unpaid

t ruck mi leage tax issued on August  L6,  L97I ,  is  susta ined.

c. Pursuant to the Tax Law, interest shaIl be added to the

total amount due unti l  the date of payment

DATED: Albany, New York

September 24,  L974

STATE TAX COMMISSION

PRESIDINilT

ISSIONER


